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JO ANNE B. BARNHART,
Commissioner of Social Security,
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Defendant

REPORT AND RECOMMENDED DECISION?

Inthis Socid Security Disability (*SSD”) and Supplementa Security Income (“SSI”) apped, the
plaintiff contends that the adminigtrative law judge erroneoudy (i) failed to consider evidencefiled after the
hearing, (ii) evaluated his credihility, (i) weighed the opinion of atreating medica source and (iv) evaluated
the plaintiff’s need for unscheduled bresks while a work. | recommend that the decison of the
commissoner be vacated.

In accordance with the commissioner’s sequentid evaluation process, 20 C.F.R. 88 404.1520,
416.920; Goodermote v. Secretary of Health & Human Servs, 690 F.2d 5. 6 (1st Cir. 1982), the

adminigrative law judge found, in rdlevant part, that the plaintiff suffered from gout (well controlled by

! This action is properly brought under 42 U.S.C. §§ 405(g) and 1381(c)(3). The commissioner has admitted that the
plaintiff has exhausted his administrative remedies. The caseis presented asarequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which he seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Oral argument was held before me on May 26, 2006, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto
set forth at oral argument their respective positions with citations to relevant statutes, regulations, case authority and
(continued on next page)



medication), hypertension (stable and well controlled by medication), mild depresson (under control with
medication), obstructive deep gpnea (controlled by a prescribed nasa C-PAP machine), fibromyagia,
bilateral carpd tunnel syndrome, supraspinatus tendonitis affecting both shoulders, bilaterd plantar fascitis,
degenerdtive arthritis of the knees (status post multiple arthroscopic surgeries), and post traumetic and
degenerative joint disease of the left ankle, impairments that were severe but did not meet or equd the
criteriaof any impairmentslisted in Appendix 1 to Subpart P, 20 C.F.R. Part 404 (the* Listings’), Findings
3-5, Record at 33-34; that heretained the resdud functiona capecity to lift and carry up to 20 poundson
an occasional basisand 10 pounds on arepetitive basis, to stand and walk with normal bresksfor atota of
at least two hours per day, to St with normal bresks for atota of at least Sx hours per day, to climb,
balance, stoop, knedl, crouch or crawl only occasiondly, to bend only moderately or occasionaly, with
limited ahility to push and pull or to operate foot controlswith hislower extremitiesand dightly limited ability
to perform fine or gross manipulation; and that he needed to avoid frequent overhead reaching and the
performance of work above shoulder level, needed to avoid concentrated exposure to extreme cold and
wetness, hazards and moving machinery and needed to avoid more than occasona waking on uneven
surfaces, Finding 8, id. a 34; tha his alegations regarding the pain he experienced, his generd
symptomatology and thefunctiond limitationsimposad by hisimparmentswere not fully credible, Finding 9,
id.; that helacked theresidua functiona capacity to return to his past jobs as a printer operator, magazine
driver, service manager and tire repairer, Findings 10-11, id.; that given his age (39 on the date of the
dleged onsat of disability), education (high school equivadency diploma), work history and residud

functiona capacity, he would be capable of performing unskilled sedentary jobs exidting in Sgnificant

page references to the administrative record.



numbersin the nationa economy, including charge account clerk, call out operator and survelllance system
monitor, Findings 6-7 & 12, id. at 34-35; and that he therefore had not been under aqudifying dissbility at
any timethrough the date of thedecison, Finding 13,id. a 35. The Appeals Council declined to review the
decison, id. at 7-9, making it the find determination of the commissioner, 20 C.F.R. §8§ 404.981,

416.1481,; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of
Health & Human Servs, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs,, 647 F.2d 218, 222 (1st Cir. 1981).

Theadminigrativelaw judge reached Step 5 of the sequentia process, at which stage the burden of
proof shifts to the commissioner to show that a clamant can perform work other than her past relevant
work. 20 C.F.R. §§ 404.1520(f), 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 647 F.2d at 7. Therecord must contain positive evidencein support of the commissioner’s
findings regarding theplaintiff’ sresidua work capacity to perform such other work. Rosado v. Secretary of
Health & Human Servs,, 807 F.2d 292, 294 (1st Cir. 1986).

Discussion

At the hearing before the adminigrativelaw judge, the attorney for the plaintiff asked permissonto
“submit aletter addressing the vocationd redtrictions,” Record at 76, with repect to reaching, handling and
fingering, that he had been discussng with theadminigrativelaw judge, id. at 74-76. Theadminigrativelaw

judge gave him aweek to do so. Id. a 76. Six days later, the attorney submitted a letter that not only



addressed these redirictions, but aso the meaning to be given to a limitation imposed by the plaintiff's
treeting physician and the plaintiff’s work history with respect to a period of yearsin which hisreported
earnings appeared low to the adminidrative law judge. 1d. at 38 (hearing held August 20, 2003),510-13
(letter dated August 26, 2003). Submitted with the letter was additiona evidence concerning the plaintiff’'s
recel pt of workers compensation benefitsand a* darifying” statement from the plaintiff’ stresting physician.
Id. at 517-20. This materid was not given an exhibit number by the adminidrative law judge. The
adminigrativelaw judge sdecisonisdated December 19, 2003. Id. at 35. By letter dated September 29,
2004 the plaintiff’ sattorney submitted argument to the Apped s Council dong with copiesof the August 26,
2003 letter and its attachments. 1d. at 504-08. The Appea s Council assigned two exhibit numbersto the
materids. 1d. at 6, 10. Itsletter declining to review the adminigtrative law judge s decison Satesthet it
“conddered . . . the additiond evidence listed on the enclosed Order of Appedals Council” and found that
this evidence “does not provide abasisfor changing the Administrative Law Judge sdecison.” 1d. at 7-8.
Asthe plaintiff observes, it is not possible from the decision to discern whether the adminigrative
law judge considered the letter and additiona evidence. Itemized Statement of Errors Pursuant to Local
Rule 16.3, etc. (* Itemized Statement”) (Docket No. 6) at 2-3. Thefact that no exhibit number wasgivento
the materid makes this less likely. The plaintiff contends that the evidence “should be considered . . .
because it was submitted prior to the hearing decison” and because “even if consdered submitted for the
first timeto the Apped s Council, the Appeals Council refusdl to review isegregioudy mistaken becausethe
information could change the decison.” Id. at 4. Inthisregard, he citesMillsv. Apfel, 244 F.3d 1 (1st
Cir. 2001), but that case is distinguishable. That decison is limited to cases in which new evidence is

tendered after the adminigrative law judge sdecision, id. a 5, which is not the case here.



Essentidly, the letter argues that the three jobs identified by the vocational expertin responseto a
hypotheticd question at the hearing as being available to a person with the limitations found by the
adminigrative law judgeto exist arenot in fact suitablefor him, dueto thelimitationsimposad by histreating
physician, as clarified in the attachment to the letter. Record at 510-13. The adminidrative law judge
adopted those three jobs in his opinion, Record at 35, as well as the limitations set forth in his first
hypothetical question to the vocationa expert,id. at 34, 64. Thevocationa expert identified thethreejobs
— charge-account clerk, call-out operator and survelllance- syslem monitor — after theadministrativelaw
judge darified that he meant the “dight” restriction on gross and fine motor skills that he included in the
hypothetica question to include those jobs in which “the person’s ability to do aparticular functionin less
than athird of thetime” was not affected. 1d. at 64-65.

By thisdefinition, one of the threeidentified jobsin fact does not match the limitations found by the
adminidrative law judge, which also included occasiona reaching overheed. 1d. at 34, 64. Thejob of
charge-account clerk requires frequent reaching and handling. Dictionary of Occupational Titles
(“DOT”) (U.S. Dep't of Labor, 4th ed. rev. 1991) § 205.367-014. Thisdiscrepancy wasnot explained by
thevocationa expert, inviolation of Socia Security Ruling 00-4p.? Socia Security Ruling 00-4p, reprinted
inWest’s Social Security Reporting Service Rulings 1983-1991 (Supp. 2004), at 246. Thiserror will be
harmless, however, if noneof the other errorsaleged by the plaintiff requirereversa, becausethe other two
identified jobs are congstent with the limitations found by the adminidrative law judge.

The plaintiff contends that the administrative law judge faled to give proper weight to the residud

functiond capacity (*RFC”) statement submitted by histreating physician, Carl Schuler, D.O., asclarified

2 The administrative law judge stated that the vocational expert did explain thisinconsistency, Record at 33, but | see no
(continued on next page)



by the atachment to his attorney’s post-hearing letter. Itemized Statement at 7-8. Dr. Schuler’s RFC
limitsthe plaintiff to Stting four hours, landing two hours and walking two hoursin an eght-hour workday.
Record at 466. It limits the plantiff to lifting twenty pounds occasondly and carrying ten pounds
occasondly. 1d. at 466-67. Itlimitshimto occasond reaching, handling, fingering, gragping and pushing
and pulling with both upper extremities Id. at 467. It prohibits him from squaiting, crawling, dimbing,
gtooping, crouching or kneding. Id. a 468. It limitshim to occasiona reaching above. Id. Dr. Schuler
responded “No” to the question “Isthe Claimant able to complete an 8 hour/day, 40 hour/week work wesk
on asustained, ongoing basi swithout undueinterruptionsor absences?’ Id. at 469. Theadminigtrativelaw
judge basad his second hypothetical on this evauation, id. a 69, and after some discussion about the
possible meaning of the last question on the form removed that factor from the question, id. at 69-70. The
vocationa expert responded that the three identified jobs would ill be avalable. 1d. a 70. When the
adminigrative law judge attempted to characterize Dr. Schuler’ sresponsetothelast question ontheformas
requiring athree to five minute break every four hours in addition to regular bresks, the vocationd expert
responded that the surveillance-system monitor job would no longer be available. Id. at 71.

Dr. Schuler’ sclarification statesthat the plaintiff would require bresks more frequently than thetwo
additiond daily bresks included in the adminigrative law judge’ s modification and that the plaintiff would
aso miss at least four work days per month. 1d. at 520. The vocationa expert had testified that such
limitations would diminate the other two jobs as well. 1d. a 72. The plaintiff does not argue that the
adminigtrativelaw judge wasrequired to adopt Dr. Schuler’ slimitations but rather that the reasonsgivenby

the adminigrative law judge for discounting those limitations are not supported by the evidence. Itemized

such testimony in the transcript of the hearing. In fact, the vocational expert testified that the jobs she identified were
(continued on next page)



Statement at 7-8. None of the three RFC evaluations performed by the state- agency physician reviewers
mentions any need to take morethan the usual breaksfromwork. Record at 261-68, 339-46, 364-71. In
al other respects, theseevaluationsare smilar to that of Dr. Schuler. Theseevauationsarea| dated earlier
than Dr. Schuler’s RFC report, so the state-agency reviewers could not have considered hisconclusions.®
Id. a 268, 346, 371, 469. The administrative law judge s reasonsfor rejecting Dr. Schuler’s concluson
that the plaintiff could not complete a regular work week “on a sustained, ongoing bas's without undue
interruptions or absences,” id. at 469, accordingly must be examined carefully.
The adminidrative law judge set forth his reasons as follows:

In the judgment of the undersigned this assessment contradicts the doctor’s

records, which nowhere suggest near the degree of functiond limitation he

describesintheresdua functiond capacity assessment and which do not support

the assessment with specific clinicd findings. Equdly importantly, the assessment

ismarkedly at oddswith the claimant’ sactivitiesof daily living (discussed below).

Thedoctor’ sopinionistherefore not deemed to be entitled to controlling weight.
Id. at 27. Theadminigrative law judge then went on to adopt most of the limitationsincluded in the Seate-
agency physician reviewers assessments. |d.  The plaintiff contends that the adminigtrative law judge' s

discusson of hisdally activities* condtitut[es] adanted effort to support afinding of not credible.” Itemized

Statement at 6. After pointing out entries in the medica records recording that certain medications were

consistent with the Dictionary of Occupational Titleswith respect to reaching, fingering and handling. 1d. at 74.

% At oral argument, counsel for the commissioner asserted that the administrative law judge assigned limitations that were
consistent with the independent eval uation performed by Steven G. Johnson, M.D., acopy of which was provided to the
court, without explanation, as “the Supplemental Administrative Transcript” in this case ten days before oral argument
and almost six months after the administrative record was submitted. Dr. Johnson’'sreport is given the exhibit number
12F, Supplemental Administrative Transcript at 521, but that exhibit number is already assigned to a report of an
independent psychological examiner, Record at 3 & 336-38, although the last two pages of that exhibit bear the
handwritten notation “ 13F” in the lower right-hand corner. Record at 337-38. Therecord aready containsan Exhibit 13F,
which isaphysical RFC assessment by a state-agency reviewer. Id. a 339-46. The administrativelaw judge sopinion, on
the other hand, does refer to Exhibit 12F as“Dr. Johnson’sreport.” Id. at 27. Inany event, Dr. Johnson’sreport isalso
dated earlier than that of Dr. Schuler. Supplemental Administrative Transcript at 521; Record at 469. Inaddition, thereis
no indicationin Dr. Johnson's report that he was provided with any of the plaintiff’s medical records, so itisunlikely that
he would have been provided with Dr. Schuler’ s report had it been available.



helpful in reducing pain, as was physicd therapy, the administrative law judge discussed the plaintiff’s
adtivities of daily living asfallows:

The claimant was evasive when he was questioned about his activities of daily
living, activities which contradict the level of pain he dleges.  Although he
exhibited reluctance to admit it, he swvimson adaily bassin the summer (Exhibit
5E). Although he complains of difficulty standing and inability to stand for more
than 20 minutes & atime, he does laundry, shops, runs errands once or twice
weekly, prepares three medls per day (Exhibit 13E), and goes for daily waks
(Exhibit 5E). Although he complainsof tingling in hishandsand arms, swellingin
his hands and arms, and difficulty holding the steering whed of his car (Exhibit
13F), he concedesthat he drives as necessary when hiswifeisnot at home. He
getshischildren off to school inthemorning. He socidizesevery two weekswith
friends for three to four hours at a time (Exhibit 13E). He goes out to dinner
occasondly. These latter activities are markedly inconsstent with the nearly
excrucdiating levels of chronic pain of which he complains, in spite of which he
admits he can handle money (Exhibit 13E), can read daily (Exhibit 13E), and can
enjoy music (Exhibit 13E).

Id. at 30. Exhibit 5E isan Adult Function Form completed by the plaintiff on May 8, 2001. Id. at 163-67.
Exhibit 13E is a two-page Clamant's Statement When Request for Hearing is Filed and the Issue is
Disahility, id. at 224-25, and cannot be the exhibit to which the opinion refers. Exhibit 11E appearsto be
the document to which the opinionrefers.® 1d. at 217-21. Itisanother Adult Function Form, completed by
the plaintiff on April 22, 2002. Id. at 221.
Exhibit 5E gates that the plaintiff “go[es] onwalks. . . aout every day weether p[er]mitting” and
“svim[g] sum[m]er.” Id. at 166. It may not fairly be construed to state that he “swimson adaily basisin
the summer.”® 1d. a 30. Exhibit 11E statesthat the plaintiff prepareshis own medls, socidizeswith friends

two times a month for periods from less than one-haf hour to four hours, goes out for supper “maybe 6

* At oral argument, counsd for the commissioner conceded that “the references to exhibits [in the administrative law
judge’ sopinion] are off.”

® The plaintiff testified that one of his physicians “had me go to aqua— in the pool” and that he “ had to stop doing it
because it was irritating my ankles and my feet and my legs. | couldn’t doit.” Record at 51.



timesayear,” goesout for short waksthe same number of times, handleshis own money, does dishesand
sweepsthefloor. Id. at 217-220. Contrary to the findings of the adminigrative law judge, the form aso
datesthat the plaintiff does not shop and it cannot reasonably be construed to state that he does laundry,
enjoys music or shopsor runserrandsonce or twiceweekly. 1d. Whiletheform does state that the plaintiff
reads, he reads for one-haf hour a day but “hag] to read things 3 or 4 times then if [he] do[esn't]
understand it [he] h[as his] wifetdl [him] whet it means.” Id. at 219.

If the adminidrative law judge meant to refer to the plaintiff’ stestimony at the hearing, the plaintiff
testified that he could get breakfast ready for his children at times in one-haf hour and then 1’ m done for
the day,” and sometimes it would take two or three hours. Id. a 46. He tedtified that “[I]Jaundry is
something that's a nightmare but it has to be done” 1d. He testified that he only drives to doctor’'s
appointmentswhen hiswifeisat work and to the store, whichisamileaway. 1d. at 56. Hetestified that he
does small errand shopping at “the Jerry’s down the street” once or twice aweek and that he does not
“even ded with money.” 1d. Hespedifically denied svimming daily in the summer, saying that hisphysca
condition had been gettingworse. Id. at 58. Withdl duerespect to the adminidrativelaw judge sability to
evaduate a witness's credibility by observing him during his testimony, it does not appear accurate to
characterize this testimony as the plaintiff being rductant to admit that he swims daily or as exhibiting
evasveness.

Theadminigrativelaw judge dso drew “ anegativeinferenceconcerning [theplaintiff’ §| credibility”
from his*poor work record (Exhibit 7D).” 1d. a 30. Even without consderation of the evidencefiled on
thisissue after the hearing in support of an explanation offered a the hearing, id. at 53-54, 518-19, thisis
not an appropriate basisfor ng credibility. See 20 C.F.R. 88 404.1529(c)(3), 416.929(c)(3); Socia

Security Ruling 96-7p (“SSR 96-7p”), reprinted in West's Social Security Reporting Service Rulings



1983-1991 (Supp. 2004), at 134-36. At ora argument, counse for the commissioner contended that
work history may be considered in eva uating aclaimant’ scredibility, dtingBean v. Chater, 77 F.3d 1210
(20th Cir. 1996), and Ownbey v. Shalala, 5 F.3d 342, 345 (8th Cir. 1993). TheBean decisonreieson
Socid Security Ruling 88- 13 asauthority for itsassertion that the adminigtrative law judge should consdera
clamant’ s prior work higtory in evauating subjective complaints of disabling pain. 77 F.3d at 1213. That
Ruling was superseded two months before the Bean decision wasissued by Socid Security Ruling 95-5p
(“SSR 95-5p"), reprinted in West’ s Social Security Reporting Service Rulings1983-1991 (Supp. 2004)
at 104, and SSR 95-5p was in turn superseded by SSR 96-7p, id. at 133. Neither SSR 95-5p nor SSR
96- 7p mentionswork history asan gppropriate consderation in evauating credibility. TheOwnbey ogrian
dates, without citation to authority, that the plaintiff’s “past work history does indicate alack of financid
motivation to return towork.” 5 F.3d at 345. To the extent that this observation may reasonably be read
as the use of work history to evaluate a clamant’s credibility, the opinion predates both SSR 95-5p and
SSR 96-7p. Neither opinion persuades me that the administrative law judge in this case properly
consdered the plaintiff’s work history.

These erors, together with the adminigrative law judge's falure to discuss Dr. Schuler's
clarification of hisstatement concerning the plaintiff’ sability to completeanorma work week without undue
interruption, which the vocationa expert testified would make dl of thejobs onwhich theadminigrativelav
judge' s opinion relies unavailable, make it necessary to remand this case.

Conclusion
For theforegoing reasons, | recommend that the commissioner’ sdecison beVACATED and the

cause remanded for further proceedings consistent with this opinion.
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NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument beforethedistrict judge, if any issought, within ten (10) daysafter
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 1st day of June, 2006.

/s David M. Cohen

David M. Cohen
United States Magigtrate Judge
Plaintiff
JOHN C BLACK represented by DANIEL W. EMERY
36 YARMOUTH CROSSING DR
P.O. BOX 670
YARMOUTH, ME 04096
(207) 846-0989
Email: danemery@mainerr.com
V.
Defendant
SOCIAL SECURITY represented by DINO L. TRUBIANO
ADMINISTRATION SOCIAL SECURITY
COMMISSIONER ADMINISTRATION
OFFICE OF GENERAL COUNSEL,
REGION |

625 JF.K. FEDERAL BUILDING
BOSTON, MA 02203
617-565-4277

Email: dino.trubiano@ssa.gov
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